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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 20.08.13, one Popi Sen W/O- Sukumar Sen, lodged one FIR 

before the officer-in-Charge, Khoirabari P.S. stating that on 20.08.13 about 

6.30 PM, 4 Bodo young boys and her nephews Rajiv Sen and Pintu Sen (Both 

of sons of Ajit Sen) along with Kanailal Chand S/O- Rohini Chand entered 

forcefully into her house, attacked her husband Sukumar Sen and kidnapped 

her husband. They also looted some properties of her house. Hence, she 

prayed to recover her husband from the kidnappers. Hence the case. 

On receipt of the F.I.R., Khoirabari P.S. Case No.30/2013, U/S 

143/448/325/365/34 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 448/325/365/34 I.P.C. against 

accused persons Rajib Sen, Kanailal Chanda, Daoharo Basumatary and Gwmbur 

Boro, submitted the Charge-sheet against accused persons Rajib Sen, Kanailal 

Chanda, Daoharo Basumatary and Gwmbur Boro. 



  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused persons Rajib Sen, Kanailal 

Chanda, Daoharo Basumatary and Gwmbur Boro and issued process against 

them. 

Accordingly accused persons Rajib Sen, Kanailal Chanda, Daoharo 

Basumatary and Gwmbur Boro appeared before the court and the necessary 

documents u/s 207 of Cr. P.C. were given to the accused persons and 

considering the relevant documents and hearing both the parties, charge u/s 

447/323/365/34 IPC was framed and read over and explained to accused 

persons Rajib Sen, Kanailal Chanda, Daoharo Basumatary and Gwmbur Boro to 

which they pleaded not guilty and claimed to be tried.  

During trial prosecution side examined only seven witnesses, who were 

cross examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused persons u/s 313 of Cr.P.C. was recorded as per law 

and kept with the record. No defence witness was examined.  

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether at 6.30 pm on 20.8.13 accused persons Rajib Sen, 

Kanailal Chanda, Daoharo Basumatary and Gwmbur Boro 

committed criminal trespass by entering in to the compound of 

Sukumar Sen in furtherance of their common intention and 

thereby committed the offence punishable u/s 447/34 IPC? 

(ii) Whether at 6.30 pm on 20.8.13 accused persons Rajib Sen, 

Kanailal Chanda, Daoharo Basumatary and Gwmbur Boro 

voluntarily caused hurt to Sukumar Sen in furtherance of their 



common intention and thereby committed the offence punishable 

u/s 323/34 IPC? 

(iii) Whether at 6.30 pm on 20.8.13 accused persons Rajib Sen, 

Kanailal Chanda, Daoharo Basumatary and Gwmbur Boro used  

force to abduct Sukumar Sen in furtherance of their common 

intention and thereby committed the offence punishable u/s 

365/34 IPC? 

 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion.  

 

PW-1 Poppi Sen deposed as follows: 

 

She recognizes the four accused persons standing in the dock 

today. This incident took place about 1 year ago, on 08.08.13, her 

relative Rajib Sen and Pintu Sen came to their house along with four 

accused persons. They served notice upon her asking her to tell her 

husband to go to the ABSU office. Thereafter, they contacted O/C 

Khoirabari police station, SI Habibur Rahman. The O/C assured 

them that they not required visiting the ABSU office and so they did 

not go there. On 20.08.13, six Bodo boys were with Rajib Sen and 

Pintu Sen in their house. Rajib Sen and Pintu Sen share a common  

courtyard with them. In the evening hours, accused Rajib Sen came 

to her house and asked her as to where her husband was. In order 

to save her husband, she told him falsely that her husband had 

gone out But Rajib Sen forcefully entered into her house, and on 

finding her husband inside, dragged him out of the house. Accused 

Gwmbwr Boro then gave first blow to her husband and other 

accused also joined in the assault. Seeing this, she immediately 

rushed to Khoirabari police station taking lift on motorcycle. In the  

meantime, these accused persons had picked up her husband in a  

vehicle and were taking him forcibly to the ABSU office. At that  

time, police intervened them on the way and SI Habibur Rahman  

saved my husband. Thereafter, her husband was brought to the  



police station and she filed this FIR. Exhibit 1 is the FIR and Exhibit  

1 (1) is her signature.  

 

In the cross examination, PW 1 stated that accused Rajib Sell is her 

relative. There is also a landed dispute between them. In her FIR, 

she has stated that Rajib Sen, Pintu Sen, Kanailal Chanda and four 

other Bodo boys had committed the offence. Actually, she had 

stated to the petition writer that there were six Bodo boys with 

Pintu Sen and Rajib Sen. But the FIR appears to be not according to 

her statement. Pankaj Sarkar, one "mahori", had written the FIR for 

her outside the police station. She 

orally informed the 2nd 0/c, S.I. Das, who in turn informed 0/c SI  

Habibur Rahman, over telephone. All these happened before filing  

FIR. An unknown person had given her lift on his motorcycle to go 

to  

Khoirabari police station. Police recovered her husband from the 

vehicle and took him to the police station. She was present at the 

police station at that time. She had not seen the accused persons 

picking up her husband in their vehicle or taking him away from her 

house. Nikhil Pal lives on the "utter" side of our house. Vijay Biswas 

lives on the "dakshin" side of their house and Kajal Dey and Dulal 

Sarma lives on the "pub" side. Before the police, she had stated that 

there were six Bora boys (not four Bora boys) involved in the  

matter. She does not know the names of the Boro boys but she 

recognized  

them as they are members of the ABSU office. Accused Daoharu  

Basumatary and Gwmbur Bora do not belong to her village. It is not  

a fact that the accused had not entered into their house. It is not a 

fact that the accused persons had not assaulted her husband. It is 

not a fact that the accused persons had not taken away her 

husband in their vehicle. It is not a fact that due to previous 

strained relation with the accused persons she has deposed falsely. 

It is not a fact that she has falsely implicated the two ABSU boys.  

 
 
PW-2  Sukumar Sen deposed as follows: 
 

The informant is his wife. The occurrence took place on 20.08.13 at 

about 6.30 PM. On 08.08.13, the accused persons sent a written 

note to him. Accused Daoharu Basumatary and Gwmbwr Bora had 



handed him the letter. When he refused to comply with their 

directions, they made several calls in his mobile phone. On 

20.08.13, the accused persons assembled in the house of Rajib Sen 

and from there all the accused persons came to his house. They 

broke down his door and forcefully entered inside. The accused 

persons assaulted him with a sharp weapon and bamboo stick. They 

assaulted him on his back and punched him on his face: he 

sustained injury on his my back and his two teeth were broken. The 

accused persons then dragged him out omy house and forcibly put 

him inside the Maruti car of Rajib Sen bearing registration number 

AS 01 R 4297. There was also a Nano vehicle of Tapan Singh which 

was not registered. Kanailal Chanda and Pintu Sen sat with him 

inside the Maruti car. Their car was stopped at the police checking 

point near Rajguru Mandir near rail gate. His wife reported about 

the occurrence to o/c Khoirabari police station and their vehicle was 

stopped at rail gate. He was shifted to the Nano car and Rajib Sen 

was with him. The other accused persons took the Maruti car and 

fled away. Their Nano car was caught by police and taken to the 

police station. Accused Kanailal Chanda and Pintu Sen were caught 

the next day along with the Maruti car.  

 

In the cross examination, PW 1 stated that 

Rajib Sen is his nephew. There is a dispute with accused Rajib Sen 

regarding the ownership of a shop. It is not a fact that he had 

assaulted the mother of Rajib Sen. They had filed a criminal case 

against him. The criminal case is pending before SDJM Udalguri. He 

was called by the accused persons to come to the ABSU office 

regarding some urgent matter. Roben Sen is lives to the south of 

their house and on the east is the house of Dulal Sarma. Kajal Dey 

is their neighbour on the west. The female members were present 

but he does not know their names. He shared friendly relation with 

his neighbours but he does not know the names of their spouse. It 

is not a fact that he had not specifically mentioned the name of 



Daoharu Basumatary and Gwmbwr Boro in his statement before the 

police. It is not a fact that he had not stated before police that 

accused persons had shifted him in a Nano car and he was 

recovered from the Nano car. It is not a fact that since he has a civil 

dispute with Rajib Sen the local people tried to compromise their 

dispute and for this the ABSU boys had issued a notice to me to 

come to a meeting. It is not a fact that the accused persons had not 

forcibly abducted him in a Maruti car and on the way shifted to a 

Nano vehicle and from there he was recovered by the police. It is 

not a fact that he had voluntarily appeared before ABSU office. It is 

not a fact that he has intentionally not named the neighbours and 

deposed falsely.  

 

PW-3 Puspa Biswas deposed as follows: 

She knows the informant Poppi Sen. She is the wife of my 

younger brother Sukumar Sen. She lives in a joint family with 

Sukumar Sen. Accused Rajib Sen is her nephew. The other three 

accused person are from her village. On 20.08.13 at about 6Pm, 

four boys came to Sukumar Sen's house. When  

the boys came to Sukumar Sen‟s house, they asked her about 

Sukumar Sen. She told them that Sukumar Sen is not at home. He 

had gone to bring their cow from the paddy field. When Sukumar 

Sen returned home, she came out to take the cow. At that moment, 

accused Rajib Sen sitting in his shop. After some time, she heard 

“halla” from inside the house. On hearing "halla", she immediately 

went inside the house and saw the three accused persons assaulting 

Sukumar Sen with a sharp weapon (Shota / betel nut cutter). She 

tried to rescue Sukumar Sen but the accused persons restrained 

her. Then, the accused persons pulled out Sukumar Sen from inside 

the house and assaulted him with tree branches. Then, the accused 

persons took Sukumar Sen along with them in injured state.  

            In the cross examination, PW 3 stated that She was 



married off to Tamulpur. She returned back to her mother's house. 

She has three children. Her eldest son is working outside and her 

two daughters are married. Sukumar Sen is her younger brother 

and Ajit Sen the father of accused Rajib Sen is her elder brother. 

Ajit Sen, Sukumar Sen and she reside in the same compound but 

their kitchen is separate. At the time of occurrence, Ajit Sen was not 

present. Her room is on the west of Sukumar Sen's room. Both 

Sukumar Sen and Ajit Sen have enmity between them due to land 

dispute. As per her knowledge, a criminal suit is pending between 

them. He has also heard that one case is pending before the 

Bhergaon SDO. Both the parties are appearing regularly in the other 

criminal case. At the time of assault, accused Rajib Sen was sitting 

outside their house. She had not seen him assaulting Sukumar Sen 

Nikhil Pal lives on the "uttar" side of their house. Robin Sen lives on 

the "dakhin ,. Side of their house. Dulal Sarmah lives on the "pub" 

side of their house. Kajal lives on the "pachim' side of their house. 

The neighbours did not come to the place of occurrence. It is not a 

fact that no occurrence had taken place; it is not a fact that the 

accused persons did not assault Sukumar Sen and they had not 

taken her brother with them in injured state. It is not a fact that she 

had not deposed before the police that accused persons had 

assaulted her brother Sukumar Sen with a sharp weapon/ shota" ,it 

is not a fact that she has not deposed before the police that 

accused persons had pulled out Sukumar Sen from inside the house 

and assaulted him with tree branches. It is not a fact that she has 

deposed falsely in favour of her brother.  

PW-4 Dhruba Swargiary deposed as follows: 

He knows Sukumar Sen. She also knows accused Rajib Sen 

Daoharu Basumatary and Gwmbwr Boro. The occurrence took place 

about a year ago. That day, they had an ABSU meeting at Rowta. At 

evening time, he reached Khoirabari and while he was sitting 

outside the ABSU office, Sukumar Sen along with accused Rajib Sen, 



Daoharu Basumatary, Gwmbwr Boro and the 4th accused person 

came to their ABSU office. Rajib Sen and Sukumar Sen had asked 

them to solve their property dispute; he had advised them to place 

the matter before the ABSU meeting. Later on, he heard that a case 

had been filed against Rajib Sen and the other accuser persons 

alleging kidnap of Sukumar Sen.  

In the cross examination, PW 4 stated that The four accused persons 

and Sukumar Sen had approached them to settle their land dispute. 

Sukumar Sen did not complain before that the four accused persons 

had assaulted him When they came to their office , he had not seen 

any injury on the body of Sukumar Sen. All the five persons came 

together willingly. 

 

PW-5 Suraj Paul deposed as follows: 

He knows the informant Poppi Sen. He also knows accused Rajib 

Sen, Kanailal Sen, Daoharu Basumatary and Gwmbwr Boro. The 

occurrence took place about 1and ½ years ago. Sukumar Sen and 

accused Rajib Sen have land dispute between them due to which 

both the parties are not in good terms.  

In the cross examination, PW 5 stated that he had not seen the 
occurrence. He has heard about the occurrence.  

 
PW-6 Kazal De deposed as follows: 

He knows the complainant and the accused persons. Her house is 

beside the house of Poppi Sen. She doesn‟t know about the 

incident. 

The cross examination of PW 6 is declined. 

PW-7 Bireswar Deka deposed as follows: 

On 20th August „2013 while he was posted at Khoirabari P.H.C. at 

about 7.45 PM injured Sukumar Sen was escorted by HG Abhay 

Deka was produced before him. In examination, he found…. 

 Lacerated injury on back side. Transverse in type. Nature of injury 

was simple caused by blunt weapons. 



In the cross examination, PW 7 stated he had not reflected medico 

logical registrar number of the patient. The medical report was 

collected on 28.11.13, after 3 months of examination. The injury 

sustained by injured may be occurred by falling down. He had not 

mentioned any identification marks of victims. 

PW-8 S.I. Thaneswar Chutia deposed as follows: 

The case was received by O/C, S.I. Habibur Rahman on 20/08/2013. 

He was posted as O/C, Khairabari PS in the place of S.I. Habibur 

Rahman on being his transfer. The O/C S.I. Habibur Rahman handed 

over the CD to him on 24/09/2013. Accused Daoharo Boro and 

Gwmjar Boro surrendered before him and submitted a bail order 

passed by Hon‟ble Gauhati High Court. he had gone through the 

pre-arrest bail order and allowed the accused persons to go on bail. 

he had recorded their statement. The major particularly 

investigation was completed by the earlier I.O. S.I. Habibur 

Rahman. After going through the CD he submitted the charge-sheet 

against the accused persons. Ext. 3 is the charge-sheet submitted 

by him and Ext. 3(1) is his signature. 

In the cross examination, PW 8 stated that he had not recorded the 

statement of witnesses. 

 

In order to appreciate the case in hand I would like to go through the 

relevant legal provision.  

 

Section 441 of Indian Penal Code has defined Criminal trespass as 
follows 
.--Whoever enters into or upon property in the possession of another with intent 
to commit an offence or to intimidate, insult or annoy any person in possession 
of such property, or having lawfully entered into or upon such property, 
unlawfully remains there with intent thereby to intimidate, insult or annoy any 
such person, or with intent to commit an offence, is said to commit "criminal 
trespass". 
 
Section 319 of the Indian Penal Code defines hurt.  
 
319. Hurt.--Whoever causes bodily pain, disease or infirmity to any person is said 
to cause hurt. 

In the instant case, PW1 deposed that on 20.08.2013 she saw the accused 

persons entering into their house and accused Gawbwr Boro gave fist blow to her 



husband and that other accused persons also assaulted her husband. In support 

of PW1, PW2 deposed that on 20.08.2013 accused persons came to their house 

and assaulted him with a sharp weapon and bamboo stick. It is found that 

though PW1 did not mention that the accused assaulted Sukumar Sen with 

bamboo stick and sharp weapon, on perusal of the deposition of PW1 it is found 

that as soon as she saw the accused persons giving fist blow to her husband, 

She went to Khairabari PS. So it is natural that PW1 was not present during the 

whole period when the accused persons were inside their house and beat her 

husband. Again PW3 deposed that she saw the accused persons assaulting 

Sukumar Sen with a sharp weapon and when she tried to rescue Sukumar Sen, 

the accused persons restrained her. Hence PW3 also support PW1 and PW2. 

The fact that Sukumar Sen got injury is also supported by PW7 who is the 

Medical officer and who examined Sukumar Sen. PW7  stated that after 

examining Sukumar Sen, he found lacerated injury on the back side, trans verse 

in type. So the fact that Sukumar Sen got the injury on 20.08.2013 is 

corroborated by Exhibit 2 which is injury report of Sukumar Sen. Moreover PW7 

examined the victim soon after the incident. PW2 stated that the accused 

persons came at about 6.30 pm on the day of the incident and PW7 examined 

PW2 at 7.45 pm. Moreover the time and date of occurrence was mentioned as 

6:30 PM on 20.08.2013 in the FIR and same fact is supported by PW2, who 

specifically mentioned in his deposition that the incident took place at about 6:30 

PM on 20.08.2013. 

Section 362 IPC defines abduction. – whoever by force compels, or by 

any deceitful mean induces any person to go from one place is said abduct that 

person.  

In the instant case it is found that the informant alleged in the FIR that on 

20.08.2013 the accused persons came to their house and after beating her 

husband Sukumar Sen, they took him away with them. In support of the FIR, 

PW1 has stated that on that day 20.08.2013 the accused persons came and 

started to beat her husband and when she saw the incident she went to the 

Khairabari PS and that later on the accused persons took her husband forcibly 

with them to AABSU office and on the way police intervened them and SI 

Habibur Rahman saved her husband.  

In cross examination PW1 has reaffirmed the fact and stated that police 

recovered her husband from the vehicle and took him to the police station and 

she was present at the police station at that time. Though PW1 has stated that 

she did not see the accused persons taking her husband from their house, her 

husband Sukumar Sen as PW2 specifically mentioned that on 20.08.2013 at 

about 6:30 PM the accused persons forcibly took him out of his house and put 

him inside of Maruti Car bearing No- AS 01/4297.  



The essentials of the offence of Abduction is that there must be forcible 

compulsion or inducement by deceitful means and that the object of such 

compulsion or inducement must be going of a person from any place. 

In the instant case Sukumar Sen as PW2 deposed that on the day of the 

incident , the accused persons forcefully took him with them 

So that the fact of taking of Sukumar Sen by force by the accused persons 

is supported by PW1. MoreoverPW1 and PW2 are corroborated by PW3 who is 

also found to be eye witnessed and who stated that the accused persons took 

Sukumar Sen along with them.  

Moreover the mens rea of the accused persons in the commission of 

offence as alleged by the prosecution is also found as Sukumar Sen categorically 

admitted that there is dispute between accused Rajib Sen and him regarding the 

ownership of the shop. So taking in to the consideration the admission of the 

victim and the facts and circumstances of the case, it can be safely held that 

because of the dispute between Sukumar Sen and Rajib Sen, the accused 

persons on 20.08.2013 at about 6:30 PM came to the house of the victim in 

furtherance of their common intention and after beating him, they forcibly took 

him out of his house. 

Again defence could not rebut the allegation as to the fact of illegal entry 

and then beating of the victim and then taking of the victim by the accused 

persons by way of cross examination of PW1, PW2 and PW3. 

On the other hand it is found that PW4 , PW5, PW6 and PW7 were not the 

eye witnesses to the incident and hence their evidence are of little value. 

As per the section 134 of the Indian Evidence Act number of 

witnesses is immaterial and the quality of the witness is material. No 

particular number of witnesses is required for proving a certain fact. It is the 

quality and not the plurality of the witnesses that matters. Evidence is weighed 

and not counted. 

A judgment of conviction can also be recorded on the basis of the 

statement made before the court by a solitary witness.  In the instant case 

prosecution has adduced the evidence of seven witnesses . Though PW4, PW5. 

PW6 and PW7 were not the eye witness, it is found that PW1, PW2 and PW3 

were the eye witness to the incident as alleged by the prosecution and they have 

proved the case. Manner in which the act was committed by the accused persons 

, clearly reflected their common intention. 

                                       

                  



 
 

Hence it is found that prosecution has been able to prove the case u/s 

447/323/365/34 IPC against the accused persons Rajib Sen, Kanailal Chanda, 

Daoharo Basumatary and Gwmbur Boro beyond reasonable doubt.  

 

ORDER 

Under the facts and circumstances of the instant case it is found that 

prosecution has been able to prove the case u/s 447/323/365/34 IPC against the 

accused persons Rajib Sen, Kanailal Chanda, Daoharo Basumatary and Gwmbur 

Boro beyond reasonable doubt and hence accused persons Rajib Sen, Kanailal 

Chanda, Daoharo Basumatary and Gwmbur Boro are found guilty for the offences 

punishable u/s 448/323/34 IPC and convicted u/s 447/323/365/34 IPC. 

Moreover taking note of the facts and the circumstances of the instant 

case and in order to deter the accused persons from committing the same nature 

of offence I deem it fit not to give the benefit of the section 3/4 of The Probation 

Of Offenders Act, 1958. 

I have also heard the accused persons Rajib Sen, Kanailal Chanda, 

Daoharo Basumatary and Gwmbur Boro on the question of sentence.  

Keeping in view the nature and circumstances of the case, accused 

persons Rajib Sen, Kanailal Chanda, Daoharo Basumatary and Gwmbur Boro are 

sentenced to pay fine of Rs. 500/- only each i/d to S/I for 3 days for the offence 

committed u/s 447/34 IPC and accused persons Rajib Sen, Kanailal Chanda, 

Daoharo Basumatary and Gwmbur Boro are also sentenced to pay fine of Rs. 

500/- only each i/d to S/I for 3 days for the offence committed u/s 323/34 IPC. 

and accused persons Rajib Sen, Kanailal Chanda, Daoharo Basumatary and 

Gwmbur Boro are also sentenced to undergo simple imprisonment for one year 

each and pay fine of Rs. 500/- only each i/d to S/I for 3 days for the offence 

committed u/s 365/34 IPC 

 The bail bonds of the accused persons Rajib Sen, Kanailal Chanda, 

Daoharo Basumatary and Gwmbur Boro are extended for a further period of 6 

months from today as per provisions of Section 437A, Cr.P.C as amended up to 

date.  

A copy of the judgement be furnished to the accused persons free of 

cost. 



The judgment is delivered in the open Court in presence of the accused 

persons, under my hand and the seal of this court on this the 14th day of 

October, 2015. 

 

 

     (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 

 

Appendix:- 

 

1. Prosecution witnesses  

PW-1 Poppi Sen  

PW-2  Sukumar Sen 

PW-3 Puspa Biswas 

PW-4 Druba Swargiary 

PW-5 Suraj Paul 

PW-6 Kajal Dey 

PW-7 Bireswasr Deka 

PW8- Thaneswar Chutia 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext -1 Ejahar 

Ext -2 Medical Report 

Ext -3 Charge Sheet 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 


